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OPINIONr(O~ ~ ~~oo.i
Rcpublikang Pilipinas

KAGA\VARAN NG KATARUNGAN
Depal'lment of Justice

Afanila

July 26, 2007

SECRETARY LEANDRO R. MENDOZA
O'Departmentof Transportation and Comrnunications
17/F The Columbia Tower, Brgy. Wacl<-Wack
Ortigas Avenue, ManrJaluyungCity

Sir:

This has reference to your request for opinion on lI1Cqueries stated
therein relating to the proposed National Broadband Network (NaN) Project
which will be undertaken by the lTE Corporation and funded by the
Government of the People's Republic of China, through the China Export-
Import Bank.
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Specifically. you raise the following is5ues for this Department's
con$ideration:
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I. Whether or not the proposed NBN Project can be '
considered as an Executive Agreement by virtue of the
Memorandum of Understanding signed between the
Philippine Government, as represented by DTI Secretary
Peter J. Favila, and lTE Int'I and the subsequent t

"exchange of notes" between representativesfrom both
tile Goverrllll~nt of thQ RAPul;llicof the Philippines and the
ChineseGovernment. -

II. Granting the said Project Is deemed to be an ExecutIve
Agreement. in connectionwith the mode of procurement,
would the Project fall under Executive Order No. 423 (30
April 2005) underalternativemodesof procurement(Direct
Contracting) since the funding source is from the China
Export-Import Bank and which under the stated
correspondence designates ZTE Corporation to undertake
the project or would it fall under the last sentence of
Section 4 of Republic Act No. 9184 (Government
Procurement Reform Act) which provides: "Any troaty or
international or executive agreement affecting the subject
matter of this Act to which the Philippine Government is a
signatory sl18/1be obsefYed," (emphasissupplied)
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